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' EXECUTIVE OFFICE OF THE PRESIDENT ‘ C‘ AL |
 OFFICE OF MANAGEMENT AND BUDOEY s
- WABHINGTON, D.. 20003 .

e . em—e o a

Juns 8, 1988

LEGISLATIVE REFERRAL MEMORANDUM

TO: Ingislative Liaison Gfficer-

Central Intelligence Agency 7
*Dﬁparmant 0of Defense = Brick - €357-130% (06)

SUBJECT: Justice draft repeort on 6. 2366, "Intelligence Authorisation
Act."™ ‘

The Office of Managemant and Budget requests the views of your
agency on the above subject before adviging on its relationship

to the program of the President, in accordance with OMB Circular
A"lgl

A response to this reguest for your views ie needed no later than

Questions should be referred to Annstte Rooney/Sua Thau
(395-7300) the legislative analyst in this offica.

by ’
: éélfy\11£147‘:7’ /Egtzzgca4rf\‘
. RONALD K. PETERSON FOR

‘ Assistant Director for
Legislative Refcrence

Enclosures

oct A. B, gulVahon-o, Jr.
A. Rau
G. Jones , DuE: mONOQY
A. Donshue ‘ , |
D. Gassansn . .

OMM, - p’ccs ¢

S;Rg +o CIA ' %l
vpen  Recerdpt, . . gPEc‘AL
" Thanks '

. ' 9 o SOV R Ny ‘J—A __{,. ﬂﬂ . \
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U.B. DEePArTNent 0F Jusce '

"7 - y Office of Legislative Affairs

Offic2 of the Amimast Anorasy Ouaanal ' Dhahingamn. D.C 20950

Konorable Sam Nunnm -
Chairman _
Committee on Armed Bervices I
V.6. Senate : :

: ﬁa.h%nqtom p,.C, 20810-6050

Deoar Kr, Chairmans

Thigs letter presents the vievs ¢of the Department of Justice
vith respect to the constitutional issues reised b! 8. 2366, the
'Intolllgcncl Avthorisstion Act, Piscsl Year 19585.° We sre con-

cerned thet the Hilll as currantly drafted poses constitutionsl
problems,

The proposed legislation contsina extensive reporting
requirements vith respect to the Inspector General of the Centrasl
Intelligence Agency. Coction 804 wvould reguire the Directer of

. Central Intelligence to report to opecified conmittees of
Congrosn "any . » o decision meade bY the Director . . ., vhich
vould substantially affect the ability of the Inspector General

to carry out his dAuties and responsibilities,” and turther to
raport "the poaition of the Inapector Gonorli with respsct to
such decision « « « «" The Director must submit semiannual
reports to Congress summarising, emong other things, “"the status
of corractive actions teken during the roforting goriod in
response to inspector Genersl recommendstions.” The Lirector
xust also report on any decision "to prohidbit the Inspecter
General from initisting, cnrrying‘out. or completing any audit,

inspsction, or {nvestigstion within the Central Intelligence
Agency « + o o*

These requiraments, in particular the disclosure of
Inopector Genersl recommendstions and of potentially ogpo-ln?»
views within the axecutive branch, impermissibly interfere vith
the Presidont’'s control over the deliberative processes of the
sxecutive branch. Accorﬂinqlg. these requirements run counter <o
the President's suthority as hesad of the unitary executive branch
to "take Care that the lavs be feithfully executed,® U.8. Const.,
art. 13, sec. 3, and to coerdinate and supervise his subordi-
nates., GSee gsnerally Mysrs v. lUnitsd Rtptes, 272 U.8. 82, st

o
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163-164 (1926) ; a Ve United Btotes, 314
r.28 827, sso-‘s te CI. . . 4

Were the bill to be presented to the President with these
provisions in thelr present form, we would recomment e veto.

In addition, one section of tha bill is very unclear and mey
pose intarpretive prodlems as well.

Proposed section 421(b) of Title 10 provides as follovs;
(b) The Becratary of Defense may use funds other than f
sppropristed funds to psy for the sxpsnses of arrange- i
nente with forelign countries for crygtologic suppor

vithout ragard to the provisions of Yewv seleting to the

u;- of the United States Government funds, except
that ==

(1) nc such funds n.! be used, in vhole or in
art, Dy or for the beneflit of the Department of

sfense for @ purpose for vhich Con ress had previousl
denied fundey purpe ' ? P y

(23) procesds from the sale of cryptologic ftems

may onl{ ® Used to purchase replecement items similar
to the items thet ere sold; end

(3) the iuthortty Trovidod by this subsection may
not be used to scquire items or mervices for the
exclusive benefit of the United States.

We would interpret the ghrese “a pu:goso for which Congress had
- previously denied funds® to refer on Yy to affirmative prohidbi-

. tions on sponding enscted by Congress. A droader {ntorpretation
of the act of "dan{ying] funds® =« to {nciude eppropristion
gro Ossls that sre never acted upon by committess, provisions of

- bills thet are dropped in conference, floor amendments that are
voted dovn, or many othor simiisr events == could violate the
Constitution, v. Ghndhg, 462 U.8, 919, 952 (1903) (congres-
sionsl ections vhich are an sxercise of legislstive pover are
subject to bicameralism and presentment requirements of Constitu-
tion), Thus, the Rhtll. may not be interpreted to mean, jor
sxample, that one house of Congress n;{ prohibit expenaiture
under this section by disapproving of funding for that purpose at
some point after ensctment of the bill,

Of course, if the fhra-o {s meant to be purely descriptive
and thus capable of definition as of the date of the snactment of
the bill, Congress could craft & brosder definition of *denlying)
funds” vhile avoidiny the constitutionsi problem, As a practical
matter, hovever, the phrase as currently drafted is insuffi-
Clently specific to anable the Executive to determine wvhat the
limits of any such brosder construction might be.
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The Office o:'uanugomont a a.' |
Department thet thers i no cbjece o bis DS edvised this
sction
raport from the Btandpoint of ths aa»sﬁ?-t?3:?§§?§'§§§3,ﬁi this

Sincersly, ' . L

Thomas M. Bovd
Acting Assistant Attorney Giners)
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